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STATEMENT OF THE | SSUE

There are two issues presented in this proceeding. One,
whet her Respondent and/or its enpl oyees or agents possessed,
sold or served on its licensed prem ses al coholic beverages
| abel ed as and represented to be a specific al coholic
beverage(s), but the containers did not contain the al coholic
beverage(s) as stated on the | abels of the bottles
(m srepresentation), in violation of Section 562.061, Florida
Statutes (2004).1 Two, whether Respondent reused or refilled
with distilled spirituous |liquors for the purpose of sale
bottle(s) or other containers which once contained spirituous
liquors, msrepresented or permitted to be m srepresented the
brand of distilled spirits being sold or offered for sale in or
fromany bottle or containers for the purpose of sale in
viol ation of Section 565.11, Florida Statutes.

PRELI M NARY STATEMENT

Thi s cause has a procedural history extending from
August 9, 2004, until the final hearing on June 27 and 28, 2005.
On August 9, 2004, Petitioner, Departnent of Business and
Pr of essi onal Regul ation, Division of Alcoholic Beverages and
Tobacco, referred this cause (one count Admi nistrative Action
and Request for Hearing) to the Division of Adm nistrative

Hearings for assignment of an Adm nistrative Law Judge.



By Notice of August 20, 2004, the final hearing was
schedul ed for Cctober 11, 2004.

On Cctober 4, 2004, a notion to continue and place case in
abeyance was filed by Respondent. On COctober 5, 2004,
Respondent filed an Anmended Motion for Continuance and for
Ext ension to Respond to Petitioner's First Set of
| nt errogatories.

On Cctober 5, 2004, an Order was entered placing the case
i n abeyance, with a witten status report due not later than
January 5, 2005.

On January 4, 2005, Respondent filed a Mdtion to Resune
Proceeding. On January 14, 2005, Respondent's notion was
granted, and a Notice of Hearing by Video Tel econference,
scheduling the final hearing for February 28, 2005, was entered.

On February 4, 2005, and February 8, 2005, Petitioner and
Respondent, respectively, filed Mdtions to |Introduce Expert
Testi nmony by Tel ephone Conference. On February 8, 2005,
Respondent filed a Mtion for Continuance of Proceedings for
60 Days to Conplete Discovery.

On February 28, 2005, Orders were entered granting expert
testinony via tel ephone conference and granting a continuance
and rescheduling the final hearing for April 28, 2005, in Tanpa,

Fl ori da.



On April 6, 2005, Petitioner filed a Motion to Anend
Adm ni strative Action and the First Amended Adm nistrative
Conpl aint, alleging violations of Sections 565.11 and 561. 29,
Florida Statutes. The notion was granted by O der of April 8,
2005.

On April 13, 2005, the parties filed a Joint Mdtion to
Continue, and the Order Granting Conti nuance and Re-schedul i ng
Hearing for May 18, 2005, was entered on April 14, 2005.

On May 6, 2005, Respondent filed a Mdtion to Conpel and
Motion for Continuance, and Petitioner filed a Response to
Motion to Conpel on May 10, 2005.

On May 13, 2005, an Order was entered granting a
conti nuance and rescheduling the final hearing for June 27
and 28, 2005.

On May 24, 25, and 27, 2005, Petitioner filed Notices of
Taki ng Depositions, a Mdtion to Perpetuate Testinobny, and a
Notice of Service of Respondent's Amended Expert Disclosure.

On June 3, 2005, Respondent filed a Motion to Dismss and
Rel i nqui sh Jurisdiction, and Petitioner filed Petitioner's
response to Respondent's Mtion to Dism ss and Relinquish
Jurisdiction on June 6, 2005.

On June 8, 2005, Petitioner filed Petitioner's Mdtion in

Lim ne and Motion to Conpel discovery.



On June 15, 2005, Petitioner filed 16 depositions taken of
Respondent' s wi t nesses.

On June 20, 2005, Respondent's Mdtion in Limne to Exclude
Evi dence, Testinony and Argunment from and regarding the WIIlians
Reagent [Field] Test, the Photographs of the Liquor Bottles and
the National Laboratory Testing Results [Al coholic] Analysis was
filed, and Petitioner filed its objections on June 24, 2005.

At the hearing, Petitioner presented the testinony of three
W tnesses: Janes Jagnat han, Ph.D., senior alcohol chem st at
t he Al cohol and Tobacco Tax and Trade Bureau | aboratory in
Ammendal e, Maryl and, and Li eutenant George MIler and Specia
Agent Jim Dykes, both enpl oyees of Petitioner. Petitioner
of fered 11 exhibits. Al exhibits were received in evidence.

Respondent presented the testinony of: Robert Joseph
Molitor, |licensee and owner of QGar House Bar and Liquors; John
Mol itor, nmanager of QOar House Bar and Liquors and son of Robert
Joseph Molitor; Richard WIlson, part-tinme bartender for Qar
House Bar and Li quors; Shana C ayton, an Car House Bar and
Li quors custoner; Jason Havens, an Car House Bar and Liquors
custoner; Brittian Thornton, part-tine bartender at Oar House
Bar and Liquors; Toni Schenenauer, a part-tinme bartender and
assi stant store manager of the adjoining GCar House Bar and

Li quors liquor store; and Irwin L. Adler, Ph.D., engineer.



Respondent's notion to qualify Dr. Adler as an expert in
chem cal anal ysis of al coholic beverages was deni ed. Respondent
of fered Exhibits A and B, which were both received in evidence.
At the end of the hearing, neither party ordered a transcript.
Respondent opted to delay incurring the expense of ordering a
transcript until after the filing of a post-hearing notion for
i nvoluntary dismssal at the conclusion of Petitioner's case
(considered as notion for summary recomended order) and a
ruling by the undersigned. On July 12, 2005, Respondent filed a
renewed Motion for Involuntary Dismssal at the conclusion of
all testinony.

On July 15, 2005, Petitioner filed a Notice of Substitution
and Appearance of Counsel and a response to Respondent's Motion
to Allow Oral Renewal of Mdtion for Involuntary D sm ssal nade
at the end of the Petitioner's Case.

On August 12, 2005, a tel ephonic conference call on
Respondent's renewal for involuntary dismssal at the end of
Petitioner's case and Petitioner's response thereto was held,
and Respondent's notion was denied. Respondent's ore tenus
nmotion for extension of tine to file proposed recommended order
after delivery of transcript, due to schedul ed court
appoi ntnents, was granted thereby waiving the tinme requirenent
for submttal of this Recormend Order. See Fla. Admn. Code R

28-106. 216. The parties' post-hearing submttals were due no



| ater than October 10, 2005. The two-volume Transcript of the
June 27, 2005, hearing was filed on August 24, 2005. The one-
vol ume Transcript of the June 28, 2005, hearing was filed on
August 30, 2005.

Petitioner filed a Proposed Recommended O der on Cctober 4,
2005, and Respondent filed a Proposed Recomended Order on
Cct ober 12, 2005; both parties' proposals were given
consideration by the undersigned in preparation of this
Recommended Order.

FI NDI NGS OF FACT

Based upon observation of the witnesses and their demeanor
while testifying, depositions filed, docunentary materials
received into evidence, stipulations by the parties, and
evidentiary rulings made pursuant to Section 120.57, Florida
Statutes, the follow ng relevant, substantial, and materi al
facts are determ ned:

1. Petitioner, Departnent of Business and Professional
Regul ati ons, by and through the Division of Al coholic Beverages
and Tobacco (DABT), is the state agency responsible for
supervi sion of the conduct, nanagenent, and operation of the
manuf act uri ng, packaging, distribution, and sale within the
state of all alcoholic beverages and the enforcenent of the
provi sions of the Beverage Law, the Tobacco Law, and rul es and

regul ations of DABT in connection therewith. It is the express



legislative intent that the state retains primary regul atory
authority over the activities of |icensees under the Beverage
Law within the power of the state and DABT.

2. At all tinmes material hereto, Respondent, Robert Joseph
Molitor, d/b/a Car House Bar and Liquors (Oar House), was the
i censee hol der of |icense nunber 62-00683, Series 4-COP, issued
by DABT, and owner of the |icensed prem ses | ocated at
4807 22nd Avenue, South, St. Petersburg, Florida 33711-2927.
This facility consists of a bar with an open doorway into the
adjoining liquor store. The Series 4-COP license allows
Respondent to make sal es of beer, wine, and liquors at the
i quor store adjoining the bar for off-prem ses consunption and
all ows sales of beer, wine, and liquor for on-prem ses
consunption at the bar. John Mdlitor, son of Respondent, Robert
Joseph Molitor, at all tinme pertinent was the operational
manager of the Series 4-COP |icensed business preni ses.

3. Qar House and the owner of the licensed prem ses are
subject to the regulatory jurisdiction of DABT because of having
been issued |icense nunber 62-00683, Series 4-COP, by DABT.

4. DABT received an unsolicited tel ephonic conpliant from
Robert Boyle, a former Qar House bartender and custoner.

M . Boyl e conplained that GCar House was "refilling" brand-naned
bottles of liquor with cheaper brands of liquor. M. Boyle also

mentioned that a green funnel, believed to have been used to



refill the liquor bottles, could be found in the storeroom
behind the bar at the licensed prem ses. Unsolicited tel ephonic
conplaints fromcustoners are but one source alerting DABT to

t hose bars where there are suspicions and questions regarding
liquors sold and served to its custoners.

5. Having received a conplaint that OGar House was
refilling Iiquor bottles, DABT initiated an investigation and on
July 24, 2003, DABT special agents, JimDykes and DiPietro (no
first name in the record), entered the prem ses of Car House.
During the July 24th visit, the agents identified thenselves to
John Molitor and requested he "stick around" for any questions
t hey m ght have upon conpletion of their investigation. John
Molitor ignored the agents' request and departed the prem ses
before the agents concluded their investigation. The agents
found a green funnel on the storeroomshelf behind the bar as
reported by M. Boyle. The agents phot ographed the green
funnel .

6. Agents Dykes and Di Pietro observed and identified a
bottl e of expensive liquor with a worn, stained |abel in a speed
rack behind the bar. The expensive liquor identified with the
worn | abel was (by brand nanme) Johnni e Wl ker Bl ack Label Scotch
Whi skey (Johnni e WAl ker Wi skey). The speed rack was | ocated in

the mddle of the bar for easy and equal access fromeither end



of the bar. The brand labels on Iiquor bottles stored in speed
racks are visible fromthe custonmer side of the bar

7. DABT Agents Dykes and Di Pietro perforned the WIIlians
Reagent Field Test on the seized bottle of Johnnie Wl ker
Whi skey. The WIIlians Reagent Field Test consists of conparing
the "color"” of a suspect brand bottle of Iiquor to an original
unopened bottle of the same brand product taken fromthe
adj oi ni ng package store. The "subject"” bottle showed a visua
difference of color fromthe original sane brand product.
Because the WIllians Reagent Field Test is not as reliable as
the chem cal analysis testing processes, all suspect bottles of
al cohol tested using the WIllians Reagent Field Test are
submtted for additional chem cal analysis testing. The agents
sei zed the suspect bottle of Johnni e Wal ker Wi skey and i ssued
t o Respondent Evi dence Recei pt No. 53528.

8. For this suspected violation (refilling), DABT issued a
Notice of WArning to Respondent dated July 24, 2003.

9. Six days later, July 30, 2003, DABT agents again
visited the OCar House bar and again found Respondent in
possession of three |iquor bottles suspected of containing
[iquor different fromthe specific brand | abeled. The three
suspect bottles of |iquor were Chivas Regal Scotch Wi skey
(Chivas Regal Wi skey), J & B Bl ended Wi skey (J & B Wi skey),

and Canadi an C ub Bl ended Wi skey (Canadi an Wi skey). The

10



Wl liams Reagent Field Test performed on the three seized
bottles on July 30, 2003, showed a difference of color of the
suspect bottles conpared to the original unopened products of
the sanme brand. The agents seized, corked, and photographed the
suspect bottles of |iquors and i ssued Respondent Evi dence

Recei pts for the seized |iquor.

10. The four bottles of |iquor found on Respondent's
licensed prem ses that were field-tested, seized, and
phot ogr aphed were: (1) Johnni e WAl ker Wi skey,

(2) Chivas Regal Whiskey, (3) J & B Wi skey, and (4) Canadi an

Cl ub Wi skey. Each of the above four bottles was taped, seal ed,
and marked for identification, by initials of the agent, in
preparation for shipping, testing, and chem cal analysis by the
Department of Treasury, Bureau of Al cohol, Tobacco and Firearns
(BATF), National Laboratory, in Amendal e, Maryl and.

11. On or about Novenber 3, 2003, BATF senior al cohol
anal ysi s chem st, Janmes Jagonat han, Ph.D., caused to be
performed, four al cohol chem cal analysis tests on each of the
four suspect bottles of Iiquor (Findings of Fact 10) sent under
seal by DABT.

12. The four chemnmical al cohol analysis tests performed by
Dr. Jagonat han are standard tests approved by the Association of
Oficial Analytical Chemsts (AQAC). These tests establish the

objective criteria for determ nation of whether an open bottle

11



of al cohol contains the requisite "qualitative" and "quantative"
brand al cohol and the amount of al cohol therein as stated on the
| abel, mnus allowable ost. The four tests perforned were:
(1) the solids test, which neasures the quantity of nonal coholic
materials in the suspect bottle conpared to the perm ssible
guantity of nonal coholic materials in the original manufactured
brand bottle; (2) the | ovibond test, which neasures the
difference in the color of the alcohol in the suspect bottle
conpared to the color of the alcohol in the origina
manuf actured brand bottle and is performed by use of a color W
Spectroneter; (3) The al cohol-density neter test, which neasures
the "volunme" of al cohol in the suspect bottle conpared to the
"perm ssi bl e volunme" of al cohol in the original manufactured
brand bottle; and (4) the fusel oils test, which neasures the
gquantity of "fusel oils" in the suspect bottle conpared to the
"perm ssible quantity of fusel oils" in the original
manuf actured brand bottle. The fusel oils test is a
"conparative neasurenent” test, and the conparison is nmade by
use of the Gas Chromatography neter. In each of the above test,
obj ective predeterm ned devi ation "all owances" for |osses due to
manuf acturing and processing are perm ssible (i.e. Findings of
Fact 14, 17, 18, and 19).

13. There is no legal requirenment that DABT identify the

specific type/brand of alcohol ("refilled" or added to the

12



original); identify the specific type or nane of the solids
("added" to the original); or provide explanation for alcoholic
"evaporation" resulting fromexposure or open pourers found in a
suspect bottle(s).

14. Dr. Jagonat han infornmed DABT that two of the suspect
bottles (Sanple No. 120030859, J & B Wi skey, 50 m,
40 percent by volune and Sanple No. 120030862, Johnni e Wl ker
Wi skey, 750 m, 40 percent by volunme) were "refilled" with an
al cohol i c product other than as listed on the respective | abels.
The al cohol content of the "suspect” bottle of J & B Wi skey was
39. 10 percent. The al cohol content of the original manufactured
J & B Wi skey product was 39.95 percent. This 0.85 percent
variation of al cohol content fromthe original manufactured
product concl usively denonstrated "refilling" with an al coholic
product other than as listed on the respective |abel. The
al cohol content of the "suspect” bottle of Johnnie Wl ker
Wi skey was 39. 15 percent. The al cohol content of the original
manuf actured bottle of Johnnie Wal ker Wi skey product was
39.90 percent. This 0.75 percent variation of al cohol content
fromthe original manufactured product conclusively denonstrated
"refilling” with an al coholic product other than as listed on
the respective |abel.

15. Dr. Jagonathan i nformed DABT that the suspect bottle

(Sanpl e No. 3120030861, Chivas Regal Wi skey, 50 nml, 40 percent

13



by vol une) contained liquid other than the original product
(i.e. "probably refilled").

16. Dr. Jagonathan advi sed DABT that the suspect bottle
(Sanpl e No. 120030860, Canadi an C ub Whi skey, 50 m, 40 percent
by volune) was consistent with an origi nal manufactured
aut henti ¢ product.

17. Dr. Jagonat han gave uncontroverted testinony that
producers/distillers are required to have in seal ed, unopened
bottl es the al cohol content (i.e. 40 percent) stated on the
| abel , per volune. DABT acknow edges that the escape of a
m nuscul e amount of al cohol evaporation during the distilling
and bottling processes pernmts producers/distillers a
0. 15 percent deviation fromthe 40 percent required al cohol
standard (i.e. 40.15 percent high and 39.85 percent |ow are
perm ssible). Possession of bottles of an al coholic beverage
wi t h al cohol content above and/or bel ow t he perm ssible
0. 15 percent deviations fromthe required 40 percent al cohol
content per volune is illegal.

18. Regarding the | ovibond (color) test, Dr. Jagonat han
gave uncontroverted testinony that a 0.10 percent (+ or -)
deviation fromthe normal col or, as neasured by color W

Spectroneter, is allowed for |oss during manufacturing,

distilling and bottling processes. As an exanple, with the

14



J & B Wi skey, the "suspect” bottle had a 7.7 percent |ovibond
color test result, and the "original"” product a 3.0 percent

| ovi bond color test result (7.7 percent - 3.0 percent =

4.7 percent). The Johnnie Wal ker Wi skey "suspect"” bottle had a

2.8 percent |ovibond color test result and the original a

10.9 percent |ovibond color result( 10.9 percent - 2.8 percent
7.2 percent).

19. By testinony of an expert al cohol chem st of the
Nat i onal Al cohol and Tobacco Tax and Trade Bureau (ATTB)
Laboratory in Ammendal e, Maryl and, based upon the accepted
nmet hods of standard tests approved by the AOCAC the established
objective criteria for determ ning whether an open bottle of
al cohol contains the requisite qualitative and quantative brand
al cohol and anount of al cohol therein, mnus allowable |oss as
stated on the | abel, are determ ned by the four tests stated
above.

20. DABT proved by clear and convincing evidence that the
J & B Wi skey (Sanple No. 120030859) and Johnni e Wal ker Wi skey
(Sampl e No. 120030862) were "refilled” with |iquids other than
the original liquid fromthe manufactures. The testing results
concl usively established that the al coholic chem cal contents of
t he above sanples tested were not the sane as the content of
what an original product |abel would have been for each

respective sanpl e.
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21. DABT, by uncontroverted clear and convi nci ng evi dence,
proved that Chivas Regal Whiskey (Sanple No. 120030861)
"probably" contained a refilled |iquid other than the origi nal
liquid sent fromthe manufactures. The test results
concl usively established that the chem cal content of the sanple
tested was not the sane as the content of what an original
product woul d have been for this sanple.

22. DABT, by uncontroverted clear and convinci ng evi dence
proved that the Canadi an O ub Whi skey's (Sanpl e
No. 120030860) liquid contents were consistent with and within
al | owabl e deviation with the authentic product sent fromthe
manuf acturer. The test result conclusively established that the
chem cal content of the sanple tested was the sane as the
content of an original product.

23. DABT proved clearly and convincingly that Respondent
possessed the three bottles herein above | abel ed as "aut hentic”
whi skey. Those three suspect (i.e. "refilled") bottles seized
from Respondent's bar did not have the same chenical content as
Respondent's origi nal whiskey of the sanme brand brought from
Respondent's adjoining |iquor store.

24. Respondent argues that the standard tests approved by
AQCAC do not: (1) take into consideration or nake all owance t hat
"expl ain" al cohol evaporation |oss due to room (heat)

tenperature and (2) make an all owance for al coholic |oss due to

16



length of tinme bottles were left with open pourers in the speed
rack. Also, the established objective criteria (plus or m nus
0.15 percent) for determ nation of whether an open bottle of

al cohol contained the requisite qualitative and quantative brand
al cohol and anount of al cohol therein, mnus allowable |oss as
stated on the |abel are "arbitrary,"™ are each contrary to

exi sting case | aw establishing | egal precedent and, thus, should
be di sregarded for want of |egal foundation. These argunents,
contrary to |law, are rejected.

25. The opinion testinony of Respondent's w tness,

Irwn L. Adler, Ph.D., engineer and professional w ne taster,
who was not qualified as an expert in chem cal al cohol analysis,
was neither relevant nor material to the "refilling" issues in
t hi s proceedi ng.

26. DABT agents seized four bottles fromthe Iicensed
prem ses that were sent to the ATTB' s laboratory for testing.
The results show that three of the four bottles were materially
altered in sonme fashion that is inconsistent with the Florida
Beverage Law. Respondent was clearly negligent and did not
exerci se a "reasonabl e standard of diligence" by allow ng
materially altered refilled bottles of scotch to be present
(sold) on his licensed prenises. ?

27. DABT proved by clear and convincing evi dence that

Respondent, Robert Joseph Mdlitor, d/b/a Gar House Bar and

17



Li quors, holder of license nunber 62-00683, Series 4-COP, and
owner of the licensed prem ses |ocated at 4807 22nd Avenue,
South, St. Petersburg, Florida 33711-2927, viol ated

Section 565.11, Florida Statutes, by and through Section 561. 29,
Florida Statutes, as alleged in the Anended Adm nistrative
Complaint, and is, therefore, subject to appropriate penalty.

CONCLUSI ONS OF LAW

28. The Division of Admnistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes (2005).

29. DABT has the burden of proof to denobnstrate by clear
and convinci ng evidence that Respondent, Robert Joseph Mdlitor,
d/ b/a Car House Bar and Liquors, |icensee holder of |icense
nunber 62-00683, Series 4COP, and owner of the |icensed prem ses
| ocated at 4807 22nd Avenue, South, St. Petersburg, Florida
33711-2927, violated Sections 561.29, 562.061, and 565. 11
Florida Statutes, as alleged in the Amended Adm nistrative

Conpl ai nt. Departnent of Banking and Fi nance, Division of

Securities and | nvestor Protection v. OGsborne Stern and Conpany,

670 So. 2d 832 (Fla. 1996); Ferris v. Turlington, 510 So. 2d

292, 294 (Fla. 1987); and Pic N Save Central Florida, Inc. v.

Departnent of Busi ness and Professional Regul ati ons, D vision of

Al coholi c Beverages and Tobacco, 601 So. 2d 245, 249 (Fla. 1st

18



DCA 1992).

DCA 1983),

In, Slomowitz v. WAl ker, 429 So. 2d 800 (Fla. 4th

the court provided guidance to the clear and

convi nci ng evi dence standard:

30.

[C] |l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust e distinctly renmenbered, the
evi dence nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that is produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

DABT is given broad power to supervise the

manuf acturing, distributing, and sale of al coholic beverages and

to enforce the provisions of the Beverage Law, Section 561.02,

Fl ori da St at ut es.

31.

Subsection 561.29(1)(a), Florida Statutes, provides in

rel evant part:

(1) The division is given full power and
authority to revoke or suspend the |icense
of any person holding a |icense under the
Beverage Law, when it is determ ned or found
by the division upon sufficient cause
appearing of:

(a) Violation by the licensee or his or
her or its agents, officers, servants, or
enpl oyees, on the licensed prem ses, or
el sewhere while in the scope of enploynent,
of any of the laws of this state.
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32. Section 562.061, Florida Statutes, provides:

M srepresentati on of beverages sold on
licensed premses. It is unlawful for any
licensee, his or her agent or enpl oyee
know ngly to sell or serve any beverage
represented or purporting to be an al coholic
beverage which in fact is not such beverage.
It is further unlawful for any |icensee
know ngly to keep or store on the |licensed
prem ses any bottles which are filled or
contain liquid other than that stated on the
| abel of such bottle.

33. The above prohibits an al coholic beverage |icensee
fromoffering for sale and/or the nere possession of m sl abel ed

al cohol i c beverage containers. 1In the case sub judice,

Respondent was in possession of three bottles which were
refilled or contained alcoholic liquid other than that stated on
the | abel s of such bottles.

34. The | aboratory tests conducted by BATF on the spirits
sei zed from Respondent concl usively show that the products
contained in the bottles of J & B Bl ended Scotch Wi skey, Chivas
Regal Wi skey, and Johnni e Wal ker Wi skey, respectively, were
not what their labels identified themas being. As required,
DABT proved the contents of the "beverage represented or
purporting to be an alcoholic beverage . . . is not such
beverage." 8§ 562.061, Fla. Stat.

35. In Departnent of Business Regul ation, D vision of

Al cohol i ¢ Beverages and Tobacco v. Mc@Quire, DOAH Case No. 82-

1150, 1982 W. 214863, 1 (Fla. Div. Adm n. Hrgs. 1982), agents
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found a nunber of bottles with worn stanps and | abel s on the
licensed prem ses. After positive field tests and seizure of
the suspect bottles, laboratory tests resulted in a concl usive
anal ysis of the chem cal content to established that the

chem cal contents of the suspect bottles were not the sane as

t he chemi cal content of the original |abeled product for each
respective brand. The McQiire conclusion of |aw stated the
licensee is prohibited "fromoffering for sale or even
possessi ng m sl abel ed al coholic beverage containers . . ." Id.
at 2. The issue in the present case is identical, and the
circunmstances are strikingly simlar to MQure. The suspect
bottles in both had worn |labels. The field tests in both were
positive. The independent professional |aboratory test results
reveal ed specific discrepancy(s) (above or bel ow t he perm ssible
0. 15 percent deviation from 40 percent al cohol per volune) in
the chem cal content of the liquid content of the suspect
bottl es when conpared to the original product.

36. In the case sub judice, likein MGQuire, aliquid with

a different chem cal content than an original product was on the
prem ses and served as the original contents. Wether the
suspect bottle was "watered down" or just "blended with another

brand of liquor,” a liquid whose chem cal contents is not within
the all owabl e range of 0.15 percent of the original product

convincingly denonstrates it was not the sane product as
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| abel ed. Consequently, the undi sputed evidence in this case
clearly and convincingly supports the all egation nmade by
Petitioner that Respondent violated Section 562.061, Florida
Statutes, because the licensee had in his possession in his
licensed prem ses J & B Wi skey, Chivas Regal Wi skey, and
Johnni e Wl ker Wi skey purported to be whi skey of a certain
brand, when in fact the bottles contained a liquid that was
chemcally different fromthe original J & B Wi skey, Chivas
Regal \Whi skey, and Johnni e Wl ker Wi skey as described on the
| abel of each such bottle, respectively.

37. Section 565.11, Florida Statutes, provides as follows
in relevant part:

Any person who shall reuse or refill with
distilled spirituous liquors for the purpose
of sale a bottle or other contai ner which
has once been used to contain spirituous
liquors, or any person who shall willfully
m srepresent or permt to be m srepresented
the brand of distilled spirits being sold or
offered for sale in or fromany bottles or
contai ners, shall be guilty of a m sdeneanor
of the second degree, punishable as provided
ins. 775.082 or s. 775.083 and, when such
person is licensed under this |aw, be
subj ect to have his or her license revoked
by the division. The possession of such a
refilled or a m sl abeled bottle or other
contai ner of spirituous liquors shall be
prima facie evidence of the violation of
this section.
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In re: Bavosa License, No. 177, Cctober sessions, 1961

(April 9, 1962), Court of Quarter Session of Pennsylvani a,
Lackawanna County, 30 Pa. D. & C. 2d 348, 1962 W. 7080

(Pa.Quar. Sess.). In Bavosa, an appeal was taken for the Liquor
Control Board's suspension of appellant's hotel liquor |icense
for violation of section 491 of the Liquor Code, prohibiting the
adul teration or contam nation of liquor or the refilling of
bottles. Appellants argued there, as does Respondent in the

case sub judice, that bottles with | ower proof were sl ow

sellers, were on the back bar, and were capped wi th open-ended
pouring sprouts for an extended period of tinme and that the
di screpancy in proof was due to evaporation created by
at nospheric conditions. In rejecting argunments of the
appel lants, the court recited perfornmance of the WIIlians
Reagent Field Test followed by the | aboratory tests of (a) solid
contents and (b) proportionate percentage of total acids,
vol atile acids, fixed acids, and esters (solids) supported its
uphol di ng the suspension. At p. 250, the court held:

Each distiller uses his own fornula in

determ ning the solid content and

proportionate percentage of acids and

esters, and then bl ends the whiskey to

mai ntain the uniformty of the fornula so

that there is a mninmumof variance in the

solid content and proportionate percentage

of acids and esters in his product, although

there is wide variance between his product

and the sane proof whiskey bl ended by ot her
distilleries.
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The | aboratory tests disclosed that three bottles contai ned such
wi de variations in solid contents, total acids, volatile acids,
fixed acids and esters, as to establish that those bottles,

al t hough containing the required proof, did not contain the
brand whi skey called for on the brand | abel. The condition of
three bottles was conpletely unaffected by evaporation and shows
t he necessary presence of a human agency in bringing about this

change. In the case sub judice, the condition of three bottles

was unaffected by evaporation and proved the necessary presence
of a human agency in bringing about the change in content.
Second, the three bottles of adulterated whiskey in this case
were in the possession of Respondent. The latter fact is, in
itself, sufficient to sustain a violation of the statute as

all eged in the Anended Adm nistrative Conpl aint.

38. The above Florida Beverage Law statute concerning
"refilling" runs parallel with the Federal version that
prohibits simlar activity. Conpare 26 U S.C A, Section
5301(c), and Sections 562.01 and 565. 11, Florida Statutes.

39. The Internal Revenue Code, 26 U S.C. A Section

5301(c), contains a simlar provision dealing with the refilling
of liquor bottles. It provides in relevant part:
(c) Refilling of liquor bottles--No

person who sells, or offers for sale,
distilled spirits, or agents of enployee of
such person, shall -
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(1) Place in any liquor bottle any
distilled spirits whatsoever other than
t hose contained in such bottle at the tine
of tax determ nation under the provisions of
this chapter; or

(2) possess any liquor bottle in which
any distilled spirits have been placed in
vi ol ati on of the provisions of
paragraph (1); or

(3) by the addition of any substance
what soever to any liquor bottle, in any
manner alter or increase any portion of the
original contents contained in such bottle
at the time of tax determ nation under the
provi sions of this chapter; or

(4) possess any liquor bottle, any
portion of the contents of which has been
altered or increased in violation of the
provi sions of the paragraph (3); except that
the Secretary may by regul ati ons authorize
the reuse of liquor bottles, under such
conditions as he may by regul ations
prescri be. Wen used in this subsection the
term"liquor bottle" shall nean a |iquor
bottl e or other container which has been
used for the bottling of packagi ng of
distilled spirits under regul ati ons issued
pursuant to subsection (a).

40. The purpose behind the Federal regulation was to
protect and facilitate the collection of Federal revenues. 1In

Stilinovic v. United States, 336 F.2d 863, 863 (8th Cr. 1964)

(constitutional challenge to 26 U S.C. A Section 5301(c)), the
court held that Congress acted within its constitutional power
by facilitating the collection of revenue. The majority held
that prevention of refilling or reusing bottles was necessary in
order to ensure the protection of revenue because of the

difficulty in determ ning whether tax was collected on the
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contents of the bottle. Id. at 863. The excise tax laid on
spirits is a very inportant source of revenue to the national
governnent, and, because of the inportance of the revenue,
Congress enacted various laws in attenpting to ensure

collection. United States v. Duffy, 282 F. Supp 777 (S.D.N. Y.

1968). In Duffy, the court, at 779, stated:

. By regulation, the Secretary requires
that the stanp be affixed when the bottle is
first filled or first inported. 26 C. F.R
Sections 201.541, 251.56, 251.110. A
further inportant protection of the revenue
fromspirits is the provision (26 U S. C.,
Section 5301(c)) nmaking it a crimnal
of fense for any seller of spirits to
"refill" a liquor bottle either with "any
distilled spirits whatsoever other than
t hose contained in such bottle at the tine
of stanping"” or "with any substance
what soever™ or "in any manner" to "alter or
i ncrease any portion of the original
contents contained in such bottle at the
time of stanping." The inportance of this
particular |law to the revenue was enphasi zed
in Report No. 2090 of the Comm ttee on
Fi nance of the Senate as follows (3 U S
Code Cong. And Adm News 1958, pp. 4562,
4563) :

The prevention of the reuse of I|iquor

bottl es or other authorized containers for

t he packaging of any distilled spirits, or
of the alteration of the original contents
of liquor bottles or other authorized
cont ai ners whi ch have been used for the
packagi ng of distilled spirits, is essential
for the protection of the revenue since it
is in nost cases inpossible, once the

contai ner has been refilled or the original
contents thereof altered by the addition of
any substance (whether taxable of

nont axabl e), to establish whether the tax on
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41.

the contents of such contai ners has been
awful |y det erm ned.

* * *

The | anguage of this subsection as contained
in the House bill and as restated by your
committee is intended to obviate any
question that its provisions are applicable,
whet her or not the tax has been paid or
determned on the distilled spirits used in
refilling and whether or not the substance
used to alter the original contents is

t axabl e under the internal revenue | aws.

Notwi thstanding its earlier decision in United States

v. Gol dberg, 225 F.2d 180, at 188 (8th Cr. 1955), inits

subsequent Stilinovic decision the Eighth Grcuit made cl ear the

burden of proof holding that:

42.

Each manufacturer of distilled spirits has a
formula. Through the various insignia
required to be shown on the bottle, placed
on the | abel, and on the revenue stanp,

aut hori zed investigators are able to
ascertain with relative ease and reasonabl e
certainty whether the distilled spirits in
the container are those described by the
various insignia. In the event the whiskey
in the container does not correspond with

t hat described and that on which the tax as
evi denced by the stanp was paid, the burden
shoul d not be upon the Governnent to assune
t he al nost insurnountabl e task of

determ ning the source of the whi skey added
to the container contrary to the
regul ati ons.

The Federal case |aw construing Internal Revenue Code,

26 U.S. C. A Section 5301(c), is persuasive and herein is used as

gui dance when construi ng Chapters 561 through 569, Florida
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St at ut es, because Florida case |aw invol ving the provisions,
pur poses, and evidentiary proof issues is rather scarce.® In

United States v. MIstead, 401 F.2d 51, 53 (7th Cr. 1968)

(appeal of a crimnal conviction for possession of |iquor
bottles containing distilled spirits other than those originally
contained in bottle at time of stanping in violation of

26 U.S.C. A Section 5301(c)), the court reviewed the operative
and pertinent provisions of Section 5301(c) and hel d:

: the only el enments governnment was
required to prove was that defendant was a
retail "liquor dealer"” who "possessed”
liquor bottles refilled with distilled
spirits that were not in the bottles when
originally filled and stanped. Stated

anot her way, it does not nmatter who refilled
the bottles. The prosecution need only show
that they were "refilled and then found in
def endant' s possession.”

43. CGting United States v. Wasik, F. Supp 280 (W D. Pa.

1964), at 281, ruling on elenment of possession: "It is within
the contenplation of the statute that the acts which nmake
def endant's possession illegal could have been perfornmed by
soneone else. The offense with which they are charged is
possessing the bottles after they were refilled or the contents
altered . . .". The Mlstead court adopted and extended Wasi k
to address identity of the perpetrators:

We agree with the governnent counsel that

the el ements of defendant's offense, as

enuner at ed by Section 5301(c)(2), are that
defendant was a retail "liquor dealer" and
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that he "possessed" |liquor bottles refilled
with distilled spirits that were not in

t hose bottles when originally filled and
stanped, with "no proof required fromthe
governnent as to who nmight have refilled the
bottles.” W hold that the governnment net
its burden of proof on that issue at the
trial. [Enphasis added]

44. In the case sub judice, the Departnment net its burden

of proof on the issue of "Respondent's possession of |iquor
bottles refilled with distilled spirits that were not in

t hose bottles when originally filled and stanped,” in violation
of the Florida Statutes, as alleged in the Arended

Adm ni strative Conpl aint.

Penal ty
45. Subsection 561.29(1), Florida Statutes, provides:

(1) The division is given full power and
authority to revoke or suspend the |icense
of any person holding a |license under the
Beverage Law, when it is determ ned or found
by the division upon sufficient cause
appeari ng of:

(a) Violation by the Iicensee or his or
her or its agents, officers, servants, or
enpl oyees, on the licensed prem ses, or
el sewhere while in the scope of enpl oynent,
of any of the laws of this state or of the
United States. :

(b) Violation by the licensee or, if a
corporation, by any officers thereof, of any
laws of this state or any state or territory
of the United States.

* * *

(e) Violation by the licensee, or, if a
corporation, by any officer or stockhol der
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t hereof, of any rule or rules pronmul gated by
the division in accordance with the

provi sions of this chapter or of any |aw
referred to in paragraph (a), or a violation
of any such rule or |aw by any agent,
servant, or enployee of the licensee on the
i censed premises or in the scope of such
enpl oynent .

46. Subsection 561.29(3), Florida Statutes, provides:

The division may i npose a civil penalty
against a licensee for any violation
mentioned in the Beverage Law, or any rule
i ssued pursuant thereto, not to exceed
$1,000 for violations arising out of a
single transaction. |If the licensee fails
to pay the civil penalty, his or her license
shal | be suspended for such period of tine
as the division my specify. The funds so
collected as civil penalties shall be
deposited in the state General Revenue Fund.

Fl ori da Adm ni strative Code--Penalty Quidelines

47. Florida Administrative Code Rule 61A 2.002(11)
prescri bes the penalty guidelines to be inposed upon an
al cohol i ¢ beverage |icensee when violations are found to have
been commtted. For a first-tine violation of Section 565. 11,
Florida Statutes, the Rule calls for $1,000.00 fine and a 20-day
suspensi on.

Pol i cy Consi derati ons

48. The Beverage Law currently inposes a surcharge fee for
each ounce of liquor that is sold for consunption on the

i censed prem ses of vendors.
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49. Subsection 561.501(1), Florida Statutes, provides
t hat :

Notwi t hst anding s. 561.50 or any ot her
provi sion of the Beverage Law, a surcharge
of 3.34 cents is inposed upon each ounce of
i guor and each 4 ounces of wne, a
surcharge of 2 cents is inposed on each 12
ounces of cider, and a surcharge of 1.34
cents is inposed on each 12 ounces of beer
sold at retail for consunption on prem ses
licensed by the division as an al coholic
beverage vendor. However, the surcharges
i nposed under this subsection need not be
pai d upon such beverages when they are sold
by an organi zation that is |licensed by the
di vi sion under s. 561.422 or s. 565.02(4) as
an al coholic beverage vendor and that is
determi ned by the Internal Revenue Service
to be currently exenpt from federal incone
tax under s. 501(c)(3), (4), (5, (6), (7),
(8), or (19) of the Internal Revenue Code of
1986, as anended.

50. The cunul ative effect of refilling has the potentia
to equal an enornous anount of uncoll ected excise tax.
Refilling is not only unlawful, but is of significant
consequence if one considered the refilling occurring unabated
and unpuni shed in the thousands of |icensed bars throughout the
state. In each instance that the alcohol is "refilled" or
"wat ered down," a few ounces of alcohol are sold w thout the
paynment of surcharge tax.

51. Section 565.11, Florida Statutes, provides that the
nmere possession of a refilled or m slabeled bottle of spirituous

liquor is considered prina facie evidence of violation of the
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refilling provision. This statute, by its prohibition of
refilling bottles by Iicensees, thus, serves to preclude
avoi dance of tax liability, enhance revenue collection, and
protect the health of consuners.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat Petitioner, Departnent of Business and
Pr of essi onal Regul ation, Division of Al coholic Beverages and
Tobacco, enter a final order:

1. Finding that Respondent, Robert Joseph Mdlitor,

i censee hol der of |icense nunber 62-00683, Series 4-COP, d/b/a
Car House Bar and Liquors, |ocated at 4807 22nd Avenue, South,
St. Petersburg, Florida 33711-2927, as a first-tinme of fender,
viol ated Sections 562.061 and 565.11, Florida Statutes, as
charged i n the Arended Admi nistrative Conpl aint;

2. Inposing an adm nistrative penalty agai nst Robert
Joseph Molitor, licensee holder of |icense nunbered 62- 00683,
Series 4-COP, and suspending his |license nunbered 62- 00683
Series 4-COP, for a period of 20 consecutive days; and

3. Inposing a civil penalty against Robert Joseph Mlitor,
i censee hol der of |icense nunbered 62-00683, Series 4-COP, of
an adnministrative fine in the anount of $1,000.00, payable to

t he Departnent.
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DONE AND ENTERED this 23rd day of Novenber, 2005, in

Tal | ahassee, Leon County, Flori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 23rd day of Novenber, 2005

ENDNOTES

1/ Al references are to Florida Statutes 2005 unl ess ot herw se
i ndi cat ed herein.

2/ See Lash, Inc. v. Dept' of Bus. & Prof'l Regulation, 411
So. 2d 276 (Fla. 3rd DCA 1982); Trader Jon, Inc. v. State
Beverage Dep't, 119 So. 2d 735, 739-40 (Fla. 1st DCA 1960).

3/ See Florida Tax Code 561.501--Under this code, each |icensee
is required to pay to the Division a surcharge tax on sal e of
al cohol i ¢ beverages for consunption on the licensed prem ses.

COPI ES FURNI SHED

Captain John Blair, District Supervisor
Departnment of Busi ness and
Pr of essi onal Regul ati on
1313 Tanpa Street, Suite 909
Park Trammel Building, No. 702
Tanpa, Florida 33602
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David J. Sockol, Esquire

Derek A. Di Pasqual e, Esquire

111 Second Avenue, Northeast, Suite 1401
St. Petersburg, Florida 33701

Renee Al sobrook, Esquire
Sorin Ardel ean, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Jack Tuter, Director
Di vision of Al coholic Beverages and Tobacco
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Josefina Tamayo, General Counse
Departnment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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